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1 S.229

2 Introduced b.y Senator White of Windham District

8 Referred to Committee on Lo OIH"“:X\W

4 Date: / ) 'ﬁ] o}

& Subject: Public records; records management; access to records <

6 Statement of purpose: This bill proposes to amend requirements regarding

7 access to public records. The bill would amend the authority of an agency to

8 charge for the cost of staff time in response to public records requests and

9 would limit the rate charged by an agency for staff time to a maximum of
10 $20.00 per hour. The bill would also establish a public records advisory office
11 | within the office of the secretary of St;’ite. The public records advisory officé
12 would provide advisory opinions to the public and public agencies regarding
13 public records requests. The bill would also establish a public records act
4 review committee, wiich would be charged with reviewing the requirements of
15 the public records act, reviewing the numerous exemptions to that act, and

|

16 recommending changes to the public records act and its exemptions. In
17 addition, the bill would require all certificates of birth, marriage, civil union,
18 divorce, death, and fetal death to be issued on unique paper with antifraud
19 features.
20 AN ACT RELATING TO ACCESS TO PUBLIC RECORDS
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Sec. 1. 1 V.S.A. § 318 is amended to read:
§ 318. PROCEDURE

% ok

(b) Any person making a request to any agency for records under
subsection (a) of this section shall be deemed to have exhausted his the
person’s administrative remedies with respect to each request if the agency
Jails to comply within the applicable time limit provisions of this section. |
Upon any determination by an agency to comply with a request for records, |
the records shall be made available promptly to the person making such
request. Any notification of denial of any request for records under this
section shall set forth the names and titles or positions of each person
responsible for the denial of such request.

(c) Any denial of access by the custodian of a public record may be
appealed to the head of the agency. The head of the agency shall make a
written determination on an_appeal within five business days after the receipt
of the appeal. A written determination shall include the asserted statutory
basis for denial and a brief statement of the reasons and supporting facts for
‘ denial. _If the head of the agency reverses the denial of a request for recolds,
the records shall be promptly made available to the person making the request.
A failure by the agency to comply with any of the time limit provisions of this
section shall be deemed a final denial of the request for records by the agency.

Sec. 2. 18 V.S.A. § 5001 is amended to read:
§ 5001. VITAL RECORDS; FORMS OF CERTIFICATES

(a) Certificates of birth, marriage, civil union, divorce, death, and fetal
death shall be in form prescribed by the commissioner of health and
distributed by the health department.

(b) Beginning January I, 2010, all certificates of birth, marriage, civil
union, divorce, death, and fetal death shall be issued on unique paper with

antifraud features approved by the commissioner of health and available from
the health department. . |

Sec. 3. 1 V.S.A. § 317(b) is amended to read: |

(b) As used in this subchapter, “public record” or “public document”
means : g 2

T

regardless of physical form or

=)

any _written _or _recorded information,
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characteristics, which is produced or acquired in the course of public agency
business. Individual salaries and benefits of and salary schedules relating to
elected or appointed officials and employees of public agencies shall not be
exempt from public inspection and copying.

ATTESTED TO: PRESIDENT OF THE SENATE

Mo

DAVID k. GIRSON
Secretary of the Senate

s

F REPRESENTATIVES
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(c) In the ¥gllowing instances an agency may also charge and collect the

Jgsociated with eemplyinswith-arequestforacopyof

cost of staff time

copying or redacting Mgequested public record: (1) the time directly involved

in complying with the requigst exceeds 30 minutes; (2) the agency agrees to
create a public record; or (3) e agency agrees to provide the public record in

a nonstandard format and the time &jrectly involved in complying with the

request exceeds 30 minutes. The cost Ofstaff time charged under this

subsection shall not include the first 30 minWes of staff time associated with

of the time limits for response, as set forth in subdivision 381(a)(5) of this titl&

the requirement for an estimate shall also be extended until the agency has - \
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madg-in-writing-and that all charges be paid, in whole or in part, prior to

deliveryof the copies. Upenrequest-the-ageney-shall-provide-an-estimate of

(d) The sedgetary of state, after consultation with the secretary of

administration, shill establish the actual cost of providing a copy of a public

7 record that may be chigrged by state agencies. Fhe-seeretary-shalalse

8 establish-the-ameuntthatimay-be-charsedforstaff ime—~whensuehs g

B attherizedtnderthis-seetion y, To determine “actual eest= cost,” the secretary
10 shall consider the following on W, the cost of the paper or the electronic media
11 onto which a public record is - prorated amount for maintenance and
12 replacement of the machine or equipm used to copy the record, and any
13 utility charges directly associated with copWing a record. The secretary of state
14 shall adopt, by rule, a uniform schedule of pub v record charges for state
15 agencies. ‘
16 (e) After public hearing, the legislative body of a pglitical subdivision shall i
17 establish actual cost charges for copies of public records. Whelegislative-bodsy
18 hal-also-establish-the-amount-thatmay be charsed for staff fmewhen-such
19 charge-is-authorized-under-this-seetion- To determine actual co Sgharges, the 2
20 legislative body shall use the same factors used by the secretary of styte. If a
21
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(b) Any person makia request to any agency for records under
subsection (a) of this sectiohall be deemed to have exhausted his the
person’s administrative remedi with respect to each request if the agency
fails to comply within the applica time limit provisions of this section.
Upon any determination by an agenc fo comply with a request for records, the
records shall be made available promptljjtc the person making such request.
Any notification of denial of any request fofyyecords under this section shall set

forth the names and titles or positions of each pgrson responsible for the denial

of such request.

(c) Any denial of access by the custodian of a pulilic record may be

appealed to the head of the agency. The head of the - shall make a

written determination on an appeal within five business da¥s after the receipt
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If& denial of a request for records is in whole or in part upheld, the agency

shall n&tify the person of the right under section 318a of this title to petition the

public rec@rds advisory office for an advisory opinion as to the propriety of the

agency’s denial of the request. If the head of the agency reverses the denial of

a request for recards, the records shall be promptlv made available to the

person making the quest. A failure by the agency to comply with any of the

time limit provisions his section shall be deemed a final denial of the

VT LEG 224516.v1
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30 Ainess days upon written notice to the person petitioning for the opinion.

The publig records advisory office shall file a copy of a final advisory opinion

in certifiedésm with the secretary of state and shall transmit a copy of the

opinion to the Aon that petitioned for the opinion and the agency that denied

the public records reduest.
Sec. 4. 1 V.S.A. § 321 is\added to read:

§ 321. PUBLIC RECORDSNACT REVIEW COMMITTEE

(a) There is established a co ittee to review the requirements of the

public records act and the numeroustexemptions to that act in order to assure

the integrity, viability, and the ultimate purposes of the act. The review

committee shall consist of the following mewmbers:

(1) One member of the senate appointed By the committee on

commiiiees:

2) One member of the house of representatives

speaker of the house:

3) The attorney general or his or her designee;

(4) The secretary of administration or his or her designee;

(5) The state archivist or his or her designee;

(6) One representative of municipal interests, appointed by the

S T P N T e e e
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(9) Ong& representative of a statewide coalition of advocates of freedom

of access amao&d by the speaker of the house.

(b) The review gommittee shall review and analyze each of the exemptions

in statute to the reviewhand disclosure of public records required by section 317

of this title. Prior to eachilegislative session, the committee shall report to the

house and senate committees on government operations and the house and

senate committees on judiciarviwith recommendations concerning whether an

records act exemption under subsection (bY.of this section, the committee shall

(1) Whether a record protected by an exefaption is required to be

collected and maintained;

(2) The value to an agency or to the public in

protected by the exemption:
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if so,\(hether that interest substantially outweighs the public interest in the

disclosA of records;

(5) ether public disclosure puts a business at a competitive

disadvantage afd, if so, whether that business’s interest substantiall

outweighs the public interest in the disclosure of records;

(6) Whether public disclosure compromises the position of a public

agency in negotiations ald, if so, whether that public agency’s interest
substantially outweighs the ublic interest in the disclosure of records;
7) Whether public disclpsure jeopardizes the safety of a member of the

public or the public in general an8 3 if so, whether that safety interest

substantially outweighs the public interest in the disclosure of records:

8) Whether the exception is as n arrowly tailored as nossible; and

(9) Any other criteria that assist the Yeview committee in determining

the value of the exception as compared to the inc’s interest in the record

protected by the exception.

(d) The review committee may hold public hearfags and solicit the input of

interested parties resarding exemptions under its review. The agency of

administration and the office of the attorney general shall Wrovide staff services

to the committee. Members of the committee mav receive a Rer diem and

VT LEG 224516.v1



10
11
12
13
14
15
16
17
18
19

20

BILL AS INTRODUCED $.229
2008 Page 9

Subchapter 4. Public Records Advisory Office

§ 140. RUBLIC RECORDS ADVISORY OFFICE

(a) A plblic records advisory office is created within the office of the

secretary of state. The public records advisory office shall have a director and

necessary staff. e director of the public records advisory office shall be

appointed by the secy

etary of state and shall be an exempt employee.

(b) The duties of th

& public records advisory board shall include the

following:

(1) Issue advisory opi o under 1 V.S.A. § 318a to interpret the public

records law of the state upon thelrequest of a person. However, the board may

not issue an advisory opinion concekning a specific matter with respect to

which a lawsuit has been filed under 1W.S.A. § 319;

{2) Provide public agencies with le

al guidance and advisory opinions

regarding public records requests under chapter 5 of Title 1 and disposal of

public records; and

(3) Consult with and provide legal advice to%he office of the state

archives, the commissioner of buildines and general sdvices, and the

department of information and innovation regarding recofds management

HEQRECIDE.m v err ey e T BT T
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§ 5001y VITAL RECORDS; FORMS OF CERTIFICATES

(a) C

ificates of birth, marriage, civil union, divorce, death, and fetal
death shall bg in form prescribed by the commissioner of health and distributed
by the health d§partment.

(b) BeginningWYanuary 1, 2008, all certificates of birth, marriage, civil

union, divorce, deabx and fetal death shall be issued on unique paper with

antifraud features app&ed by the commissioner of health and available from

the health ‘department.

Sec. 7. APPROPRIATION

In addition to any other fund$ appropriated to the office of the secretary of

state in fiscal year 2009, there is appropriated from the general fund to the

office of the secretary of state $150,000.00 in fiscal vear 2009 for the purpose

of estabiishing the public records advisdyy office.

Sec. 8. REPEAL

22 V.S5.A. 88 456 (public records advisor ‘oard) and 457 (duties of public

VT LEG 224516.v1
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